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OPPOSITION OF GLOBE TELECOM

Globe Telecom ("Globe Telecom" or "Globe") is a full service telecommunications

provider, licensed and operating in the Philippines. Globe Telecom offers local exchange (LEC),

interexchange (IXC) and international telephony (International Gateway Facility or IGF),

cellular mobile telephone service (CMTS), data communications and Internet services. Globe

Telecom opposes the Petition filed by AT&T Corp. ("AT&T") to the Federal Communications

Commission ("FCC" or "Commission") requesting that the FCC order U.S. carriers to stop

paying Filipino carriers settlement payments, I based on unsupported allegations that Globe

Telecom has disrupted AT&T circuits.

I. EXECUTIVE SUMMARY

Globe Telecom opposes AT&T's Petition to the Commission to order U.S. carriers to

stop settlement payments to Filipino carriers. Such an order would be unjustified, given that

Globe Telecom has neither blocked AT&T's direct circuits, nor threatened to. Moreover, AT&T

has already increased consumer rates on the U.S.-Philippines route, so an order would not

prevent any alleged consumer "injury."

AT&T Emergency Petition for Settlements Stop Payment Order and Request for Immediate Interim Relief,
IE Docket No. 03-38 (filed Feb. 7,2003) ("AT&T Petition).
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An order stopping payments to Globe Telecom would be unwarranted, given that AT&T

has not demonstrated that "whipsawing" has occurred on the highly-competitive route. Globe

Telecom does not have the market power to whipsaw AT&T. Moreover, in an Order February 7,

2003, the independent Philippine regulator, the National Telecommunications Commission

condoned the increased rates of$0.12 (for fixed line network terminations) and $0.16 (for mobile

network terminations) as being reasonable, given the 1-5% teledensity of the Philippines, the

lTD's Annex E benchmark, and the FCC's own Benchmark Order. A stop-payment order would

provide AT&T with undue leverage when negotiating with Filipino carriers, resulting in reverse

whipsawing, and distorting competition on the U.S. route. FCC intervention would also provide

AT&T with a competitive advantage vis-a-vis foreign correspondents from other countries,

which have accepted the $0.12 and $0.16 termination rates.

NTC regulation calls for non-discriminatory interconnection rates. In an NTC

Memorandum Circular establishing a process for transitioning to cost-based interconnection

rates, NTC required Filipino carriers to offer non-discriminatory interconnection rates to other

carriers using the same facilities and services, and that charges for interconnection offered to

other carriers could not be higher than a carrier's internal transfer price. For the FCC to order

U.S. carriers to stop paying Filipino international termination settlements, particularly after the

NTC has established non-discriminatory and cost-based rules, and condoned the increased rate,

would violate the duty the FCC has to international comity.

AT&T owes Globe Telecom millions of dollars for traffic passed through their

direct circuits in 2002 under the old rates. Globe believes AT&T has withheld payment to

increase its negotiating leverage with Globe. For the FCC to order the stop payment of these and

WRFMAIN 12042533.1 2

._--------------------------------



others monies would not only provide an unfair advantage to AT&T, but would enable AT&T to

violate its contractual obligations, contrary to U.S. policy. lfthe FCC is to act in this matter,

Globe Telecom respectfully requests the FCC's assistance in collecting receivables from AT&T,

outstanding from periods prior to Globe Telecom's proposed rate increase.

II. GLOBE TELECOM CONTINUES TO ACCEPT TRAFFIC FROM AT&T ON
AT&T'S DIRECT CIRCUITS

Contrary to AT&T's assertions in its Petition to suspend payments to Globe Telecom,

Globe Telecom has not blocked AT&T's direct circuits. Globe Telecom provided AT&T notice

on December 26, 2002 of the new rate. Globe provided AT&T five weeks' notice prior to the

January 31, 2003 expiration of their termination rate agreement for switched voice services.

Globe Telecom, despite AT&T's refusal to accept the new rate and despite that it has no current

agreement for termination rates with AT&T, has continued to terminate AT&T's traffic

terminating to the Globe network. Globe Telecom did not threaten to disconnect AT&T circuits

during discussions of the new rate. After AT&T's refusal to accept the rate, Globe Telecom

requested AT&T to stop sending Globe traffic, to prevent receivables from accruing and being

disputed. AT&T did not honor this request. Despite AT&T continuing to send traffic, Globe

Telecom did not cut AT&T's direct circuits.

However, because Philippine Long-Distance Telephone Company ("PLDT") and Globe

Telecom have entered into a new interconnection agreement to reflect the new rate of$0.12 to

terminate international gateway traffic to their respective local exchange carriers, and a new rate

of $0.16 to terminate international gateway traffic to their respective mobile telephone providers,

Globe Telecom, with its lGF as a transit provider, would be significantly harmed by continuing

to terminate AT&T's off-net traffic to PLDT's local exchange carrier or its mobile service
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provider. For every minute of AT&T off-net traffic Globe Telecom terminated to PLDT's local

exchange carrier, Globe would lose $.04. For every minute of AT&T off-net traffic Globe

terminated to PLDT's mobile carrier, Globe would also lose $0.04. AT&T is aware of the

substantial losses Globe will bear if it terminates AT&T's off-net traffic.

To prevent such losses, Globe Telecom has discontinued terminating AT&T's off-net

traffic to PLDT and other Filipino domestic carriers that have instituted the new termination rates

for their respective networks. With no effective termination rate in place, Globe is not obligated

to terminate any of AT&T's switched voice traffic, yet it continues to terminate at least the

traffic destined for Globe's own network as a sign of its willingness to continue doing business

with AT&T. Globe Telecom knows of no provision of law or international principle that

obligates it to incur significant losses from a correspondent that refuses to enter into a new

agreement for a uniformly applied rate.

Globe Telecom's disclosure to the Philippine Securities and Exchange Commission is

relative to the new termination rates agreed upon between Globe Telecom and PLDT as

respective Philippine IGFs and LEC/CMTS. The disclosure of this interconnection agreement is

cited by AT&T in its Petition Summary and again at page 4 as evidence of Filipino collusion.

AT&T implies in its Petition that the Filipino carriers undertook this agreement solely for the

purpose of colluding together to whipsaw American carriers. That mischaracterizes the

disclosure. The entire disclosure, found at AT&T Petition, Attachment 1, reads:

"On 03 January 2003, Globe and Islacom signed an agreement with PLDT, Smart and
Piltel to amend their existing interconnection agreements. The material provisions of the
amendments to the interconnection agreements are:

WRFMAIN 12042533.1 4



(a) Effective 01 January 2003, metered calls terminating to an LEC network will be
charged a termination rate ofP 2.50 per minute, an increase from the previous
termination rate of (Peso) 2.00 per minute. Effective 01 January 2004, the termination
rate will further increase to (Peso) 3.00 per minute.

(b) Effective 01 January 2004, calls terminating to a CMTS network will be charged a
termination rate ofP 4.00 per minute, a decrease from the previous termination rate of
P 4.50 per minute.

(c) Effective 01 February 2003, calls passing through an IGF terminating to an LEC
network will be charged a termination rate ofUS $ 0.12 per minute, an increase from
the previous termination rate ofUS$ 0.08 per minute.

(d) Effective 01 February 2003, calls passing through an IGF terminating to a CMTS
network will be charged a termination rate ofUSD 0.16 per minute an increase from
the previous termination rate ofUSD 0.12 per minute.

On various dates in January 2003, Globe and Islacom signed an agreement with Bayan
Telecommunications, Inc., and Globe signed agreements with Digital Telecommunications
Philippines, Inc. and Bell Telecom, Inc. to amend their existing interconnection agreements. The
material provisions of the amendments to the interconnection agreements are covered in (a)
through (d) above, except that in the case of (a) for metered calls terminating to a LEC network,
the termination rate ofP 2.50 per minute will be effective 01 February 2003."

The agreement, therefore, is merely the instrument by which competitive carriers

operating in different segments of the market (international, local exchange and mobile

respectively) agree to terminate their traffic to their various networks. It is not evidence of

collusion. There must be some agreed-upon rate, and some contractual record of that agreement,

for carriers to operate. Moreover, the increased rates affect the entire Filipino

telecommunications industry. They were not adopted for the purpose of whipsawing U.S.

carriers. Twenty-seven of Globe's major correspondents from other countries have accepted the

US $.12 and US $.16 international termination rates.

AT&T attempts to depict Globe Telecom's action as collusive, when, in fact, Globe

Telecom has been attempting to comply with the policies of its own regulator, the National
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Telecommunications Commission ("NTC") on implementing uniform non-discriminatory

interconnect charges.

The NTC is the Filipino telecommunications regulator, independent from any operator,

and is empowered under Philippine law to regulate communications in the Philippines, including

interconnection between public telecommunications entities.2 In a July 2002 Memorandum

Circular "Implementing Rules and Regulations for Specific Guidelines for Competitive

Wholesale Charging for Interconnection Services" ("MC-09-07-2002") (attached as Exh. 1), the

NTC required all Filipino Public Telecommunications Entities ("PTEs") to transition to cost-

based and non-discriminatory interconnection charges.3 For the FCC to punish Filipino carriers

for complying with regulations in their own market would violate the principles of comity that

AT&T once held so dear.4

See generally Philippine Republic Act 7925, Telecommunications Policy Act of 1995 (attached as Exh. 2).

See id. at Article III, General Principles Relating to the Charges for Interconnection Service. The
Memorandum Circular, which establishes "fair and consistent charging principles which take into account the costs
of providing the services," provides in Section 3(b) that:

The charges for Interconnect Services should be non-discriminatory,
meaning:

(i) At a particular POI, the charges offered by a PTE to other
PTEs, should be the same for all PTEs where they are utilizing the same
infrastructure and functionality.

Section 3(c) provides:

The charges that a PTE applies to other PTEs for equivalent
Interconnect Services and/or Retail Services must not be higher than the internal
transfer prices for Interconnect Services / and/or Retail Services applied by it to
its own internal businesses.

See In re VIA USA, Ltd Telegroup, Inc., Order, Authorization and Certificate, 9 FCC Red 2288, 2288-89
(1994), ajf'd, 10 FCC Red 9540 (1995). In VIA USA, the FCC had to decide whether to authorize U.S. carriers to
provide call-back services, despite the fact that in many countries such services were illegal. AT&T argued in that
proceeding that call-back by U.S. resellers violated the lTU International Regulations, as well as foreign
WRFMAIN 12042533.1 6



For the provision of termination into the Philippine market, the carriers can be grouped

into three categories. First, there are many IGF operators (nine) which receive inbound traffic to

the country. Second there are inter-exchange (IXC) carriers which carry domestic long-distance

traffic among Philippine carriers. Finally, there are many local exchange fixed-line and mobile

operators, which finally terminate inbound traffic end-users. Since under the MC-09-07-2002,

interconnecting carriers are required not to discriminate in their rates amongst PTE, or as

between their internal and third party rates, and major fixed-line and mobile networks also have

IGF operations, the non-discrimination requirement has tended to produce uniform

interconnection rates, particularly given the transparency in the market.

III. AT&T HAS WITHHELD PAYMENTS TO GLOBE TELECOM

AT&T complains of mistreatment by Filipino carriers, but it fails to mention its own

treatment of Globe Telecom. AT&T owes Globe Telecom millions and millions of dollars in

past receivables, a substantial portion of which AT&T promised to pay in December 2002.

AT&T made additional promises to make this payment in February, but that date came and went

without AT&T fulfilling its promises. AT&T has not paid Globe for payables covering August

and September 2002 traffic, which it had promised to pay in December. Moreover, AT&T still

owes Globe approximately US $ 309,000 for traffic from January to July 2002, payment for

which was due in various months from March to December 2002. AT&T requested that the

December payment, of approximately US $ 3.5 million, be moved to February 4,2003. Globe

accepted. However, this payment is outstanding. Total net payables due Globe from AT&T

administrations' national law, and that for the FCC to authorize call-back would violate principles of international
comity. See id.
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calculated to the end of February would amount to approximately US $ 13.5 million - a

significant sum for a carrier in a country with less than 5% teledensity.

AT&T is obligated under its agreement with Globe Telecom to make payment as soon as

practicable, and in any event no later than six weeks from the time the parties complete the

calculation of net balances for any given month. However, AT&T owes past receivables to

Globe Telecom that are substantially older than six weeks. Globe's contract with AT&T

provides that if AT&T is in default for more than sixty days, Globe may provide thirty days'

notice that it will terminate AT&T circuits. Under the terms of the contract, a party that has not

been paid may terminate without surrendering its right to payment. Nonetheless, Globe Telecom

has not chosen to protect itself by providing 30 days' notice of circuit termination. Not until

AT&T requested the FCC to stop all payments to Globe, including the significant sums

identified above, did Globe raise its rights ofpossibly providing notice for terminating circuits,

in the event the FCC grants the order. 5 These are standard contractual terms between

international carriers, with which AT&T has failed to comply, to the detriment of Globe

Telecom. The amounts AT&T continues to withhold from Globe are substantial by the standards

of any market in the world, and yet it is AT&T that depicts Globe as the one that has abused its

market power against AT&T.

IV. GLOBE TELECOM HAS NOT WHIPSAWED AT&T

Globe Telecom has not whipsawed AT&T. Globe Telecom, as only one of nine IGFs,

with only 8 percent oflocal fixed lines, and only one of six cellular operators, lacks the market

See Letter from Gil B. Genio, Globe Telecom's Head, Wireline Business to Mark Miller, ATT&T Regional
Director, Asia Pacific Route (Feb. 14,2003) (attached as Exh. 3).
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power to "whipsaw" any carrier, let alone AT&T. Arguably, a competitive carrier like Globe

Telecom cannot whipsaw a U.S. carrier. Neither can there be whipsawing when an independent

regulator has condoned the rate increase in a competitive market.6 Where a foreign carrier is but

one of many offering termination services, as the FCC has recognized, "its ability to whipsaw

u.s. carriers is substantially diminished, if not eliminated"? and, in countries like the Philippines,

"where settlement rates are low, the dangers to U.S. consumers from whipsawing are

diminished."8

The FCC's own enforcement cases have found that "whipsawing" occurs where a foreign

monopolist uses its market power to play competitive U.S. carriers off one another in order to

obtain preferential terms during negotiations.9 Globe Telecom, one of several Filipino carriers

competing to provide termination services to foreign carriers, is not using any market power to

play U.S. carriers off each other to extract more favorable rates. Globe Telecom is merely trying

to ensure that it is not disadvantaged in its highly-competitive market. Moreover, it is

implementing a uniform interconnection rate sanctioned by the NTC, an independent regulatory

6 See Memorandum Order, NTC, February 7,2003 (attached as Exh. 4).

7

8

9

1998 Biennial Regulatory Review-Reform ofthe International Settlements Policy and Associated Filing
Requirements; Regulation ofInternational Accounting Rates; Market Entry and Regulation ofForeign-affiliated
Entities, Report and Order and Order on Reconsideration, 14 FCC Red 7963, 7971 (1999).

1998 Biennial Regulatory Review-Reform ofthe International Settlements Policy and Associated Filing
Requirements; Regulation ofInternational Accounting Rates, 13 FCC Red 15320, 15331 (1999).

AT&T Corp., et al., Petitions for Waiver ofthe International Settlements Policy to Change the Accounting
Rate for Switched Voice Service with Peru, Order and Authorization, 11 FCC Red 12107 (1996), afJ'd, 14 FCC Red
8318 (1999); AT&T Corp., Proposed Extension ofAccounting Rate Agreement for Switched Voice Service with
Argentina, Order, 11 FCC Red 18014 (1996), afJ'd, 14 FCC Red 8306 (1999); Sprint Communications Co., L.P.;
Request for Modification ofthe International Settlements Policy to Change the Accounting Rate for Switched Voice
Service with Mexico, Memorandum Opinion and Order, 13 FCC Red 24998 (1998); MCI Communications Corp.;
Petition for Waiver ofthe International Settlements Policy to Change the Accounting Ratefor Switched Voice
Service with India, Memorandum Opinion and Order, 13 FCC Red 17168 (1998).
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body. Globe Telecom's request that AT&T stop sending Globe traffic in the event AT&T does

not agree to the new rates, in order to prevent receivables from accruing and being disputed, is

not a threatening negotiating tactic, made possible by market share, but an attempt to protect

itself from further financial harm brought about by AT&T's refusal to agree to a uniform rate.

AT&T did not comply with Globe's request and in fact continued to send traffic to Globe-

hardly the behavior of a weaker correspondent that is being whipsawed. If the FCC grants

AT&T's request, and orders all U.S. carriers to stop payments owed Filipino carriers, Globe

Telecom's enforcement of its contract rights and the subsequent notice and termination of

circuits will be reasonable behavior towards a carrier from which Globe Telecom has no

reasonable expectation of concluding a service agreement nor reasonable expectation of being

paid.

v. THE FCC SHOULD RESPECT THE COMPETENCE OF THE INDEPENDENT
REGULATOR IN THE PHILIPPINES

The FCC should respect the competence of the NTC, an independent regulator in a

sovereign nation. The Commission has long required U.S. international carriers to comply with

international law and the laws of the countries in which they operate. 1O It has compelled such

compliance even where it disagrees with the decisions of a foreign legislature or regulator,

recognizing the right of foreign governments to set policies in their own telecommunications

markets. II In this case, both the NTC and the U.S. policymakers have established as a goal cost-

10 VIA USA Ltd., 9 FCC Red at 2292.

11 Philippine Long Distance Co. v. Int'! Telecom, Ltd., Memorandum Opinion and Order, 15 FCC Red 6009,
6012 (2000).
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based interconnection rates. 12 It is only natural that the actual level of costs may vary between a

country such as the U.S. with 94% teledensity and the Philippines, with 1-5% teledensity.

The NTC reviewed the basis of the interconnection rates of Philippine carriers when it

required the carriers, in the course of the deliberations for NTC MC 09-07-2002, to submit their

cost data on an anonymous basis to a third-party consultant. Thus, when the current dispute was

escalated to the NTC, the NTC in its Order of February 7,2003 stated that "as shown, Philippine

termination rates, even at increased rates, are still well below the FCC benchmark rate of U.S.

$.19 per minute for low/middle income economies. 13 The NTC stated that "these rates are low

compared with ITU suggested target settlement rates for countries with teledensity between 1 to

5 telephones per 100 population which is US$.238 per minute.'*

In its February 7,2003 Order condoning the new Philippine termination rates requested

by PLDT, Smart, Globe Telecom, BayanTel and other Philippine carriers similarly situated, the

NTC exercised its authority to regulate international telecommunications services, much as the

FCC did in the FCC's Benchmarks Order. 15 In upholding the Benchmarks Order, the D.C.

Circuit rejected arguments that the FCC unlawfully asserted regulatory authority over foreign

telecommunications services. I6 The Court found that the Commission did not exceed its

12 See Section 252,47 U.S.C. § 252; see also MC-09-007-2002 (attached as Exh. 1), and Philippine Republic
Act 7925, cI'elecommunications Policy Act (attached as Exh. 2).

13 Maintaining Status Quo ofCircuits in the Interest ofPublic Service and National Welfare, NTC
Memorandum Circular (February 7,2(03).

14 Id.

15 International Settlement Rates, 12 FCC Rcd 19806 (1997), afJ'd sub nom., Cable and Wireless PIc v. FCC,
166 F.3d 1224 (D.C. Cir. 1999).

16 Cable and Wireless pIc, 166 F.3d at 1229.
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authority simply because setting benchmarks had extraterritorial consequences. 17 The NTC

decision, much like the FCC's Benchmarks Order, directly regulates Philippine carriers, and

only indirectly effects U.S. carriers. Thus, the NTC decision should be afforded the same comity

that the Philippines and other countries have afforded the Benchmarks Order, especially in view

of the fact that the NTC decision is not inconsistent with that Order.

For the FCC to rule, in effect, that the NTC does not have the authority or the

competence to regulate its own telecommunications market would not be well received by

policymakers in the Philippines. Already the Philippine Senate is examining the matter. In a

floor speech on February 18, 2003, the Senate Minority Floor Leader, Senator Vicente Sotto III

questioned, in the context of the current termination rate controversy, whether the U.S. regards

the Philippines as a colony. 18 Noting the disparate bargaining power ofthe two countries,

Senator Sotto' s colleague, Senator Sergio Osmena complained that Filipinos too often are

"willing to give away the whole ship where we have only a very small boat and the Americans

have a huge aircraft carrier.,,19 The Senators may ask who is whipsawing whom-not a helpful

question from an ally located in a strategic geographic position in Asia when there are broader,

national security issues at play.

17 Id. at 1230.

18 See Record of Session, February 18, 2003, Republic of the Philippines Senate Floor Statement, Senator
Sotto stating "Right now, everything is frozen. "fhe [Filipino] telecom companies cannot coHect. Nothing is done
because ofthe issue raised by these big American companies to the FCC." (attached as Exh. 5).

19 Id.
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VI. PHILIPPINES INTERNATIONAL OBLIGATIONS

In addition to being consistent with Philippine law, the increased rates are consistent with

the obligations of the Republic of the Philippines in all applicable international instruments. The

FCC should therefore deny AT&T's request in order to comply with the doctrine of international

comity. "The doctrine of international comity reflects the broad concept of respect among

sovereign nations, under which one nation recognizes the laws of another. "20 This doctrine

obligates the FCC to respect the laws of the Republic of the Philippines and the regulations of its

foreign counterpart, the NTC, as long as these laws and regulations do not contravene the

international commitments of the Philippines.

A. COMPLIANCE WITH lTV ANNEX E

The NTC regulations comply with the rate benchmarks of the International

Telecommunication Union ("ITU") International Telecommunication Regulations ("ITR") and

lTU Recommendation D.140 governing accounting rates. Article 6.2 of the ITRs recommends

that accounting rates take into account "relevant cost trends." 21 Certainly the globally depressed

telecommunications market in which the cost of capital has risen, carriers' debt ratings have

fallen, and defaults by bankrupt correspondents have reduced revenue are "relevant cost trends."

Recommendation D.140 recommends that "accounting rates for international telephone service

Enforcement ofOther Nations' Prohibitions Against the Uncompleted Call Signaling Configuration of
International Call-back Service, Notice of Proposed Rulemaking, FCC 02-28, IE Docket No. 02-18, RM-9249, , 1
(reI. Feb. 13,2002) ("Eriforcement ofOther Nations' Prohibitions NPRM").

21 International Telecommunication Regulations, Art. 6, § 6.2.
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should be cost-oriented" and non-discriminatory. The Recommendation contains an Annex that

provides recommended settlement rates, based on countries' teledensity and other cost factors. 22

The NTC regulations-which specifically require non-discrimination and a transition to

cost-based interconnection charges-clearly meet the Philippines' ITU obligations. Indeed, the

rates about which AT&T complains are below the lTU's recommended settlement rates for

termination into the Philippines.23

B. COMPLIANCE WITH WTO OBLIGATIONS

The United States, as well as all other Members of the World Trade Organization

("WTO"), has recognized the sovereign right of each nation to regulate its telecommunications

"in order to meet national policy objectives and, given asymmetries existing with respect to the

degree of development of services regulations in different countries, the particular need of

developing countries to exercise this right."24 While the Philippines can take great pride in the

rapid development of its competitive telecommunications market, it is still, by all economic

indicia, a developing country. Globe Telecom had understood that it was U.S. telecom policy to

support the efforts ofMembers to establish independent regulators, especially in developing

countries.

22 ITU-T Recommendation D.140 at 3 and Annex E.

23

24

AT&T is fighting an increase of the settlement rate from $ .08 per minute to $ .12 per minute for fixed line
terminating calls and US $ 0.16 for mobile network terminating calls. Even these settlement rates are below the
settlement rates for the Philippines recommended in Annex E to Recommendation D.140. Annex E recommends a
settlement rate of .251 SDRs per minute (about US $.32) for countries like the Philippines with a teledensity of 1-5
telephones per 100. The specific target rate for the Philippines recommended by the ITU is .177 SDRs (or US
$.238)-100% higher than the increased rate.

International Telecommunication Regulations, Preamble; General Agreement on Trade in Services,
Preamble, reprinted in Uruguay Round Trade Agreements, Texts ofAgreements, Implementing Bill, Statement of
Administrative Action, and Required Supporting Statements, H.R. Doc. No. 103-316, Vol. 1 at 1588 (1994).

WRFMAIN 12042533.1 14
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The Philippines did not make the same additional commitments as the United States with

respect to cross-border interconnection being made available at cost-oriented rates. Rather, the

Republic of the Philippines only made additional commitments to ensure the availability of

interconnection on terms and conditions that are fair, transparent and reasonable. 25 The NTC

regulations, and Globe Telecom's implementation of these regulations, comply with these

principles. Moreover, while not bound by any WTO commitment on cost-orientation, NTC

regulations and Globe Telecom's implementation are nonetheless consistent with the U.S.'

additional commitment in its Reference Paper that interconnection be available at "cost-oriented

rates."

Importantly, Globe Telecom is not a major supplier for international termination services,

to use WTO terminology on competitive safeguards. Globe Telecom is but one of many carriers

offering termination services to the Philippines. Globe is not even the largest of the nine IGFs.

With a market share of less than 10% for local lines, and with its landline service areas confined

largely to the capital region and three outlying, non-contiguous provinces, Globe has an almost

negligible share of the wireline market, where it not only faces PLDT as its major competitor,

but has to compete with a number of small regional telephone companies in its service areas.

There are, in fact, more than fifty small telephone companies operating in various provinces all

over the Philippines. Globe, while arguably the second largest mobile operator, also faces fierce

competition from the two brands of the cellular affiliate of the dominant landline operator, and

must compete with at least one other cellular brand of Digitel, also an IGF and a wireline player

Wodd Trade Organization, Fourth Protocol to the General Agreement on Trade in Services, Philippines
Schedule of Specific Commitments (Apr. 15, 1997).
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larger and with more service areas than Globe. Globe Telecom is clearly not a major supplier,

but a competitor among many in a highly competitive market.

VII. SOUND PRICING REGULATION POLICY

From the perspective of adopting sound pricing regulation, it would be unwise for the

Commission to grant AT&T's request to find all rate increases impermissible, especially in view

of the global economic downturn. To grant that aspect of AT&T's petition would return the

FCC to an era of rate regulation decades past. Such a decision would also undermine foreign

carriers' interest in agreeing to reduced rates. If they believed that they would never be able to

increase a termination rate, despite what economic downturns may await, foreign carriers would

be reluctant to agree to reduced rates, harming U.S. consumers' long-term interests.

Moreover, granting AT&T's rate regulation Petition would confuse foreign governments

and carriers. In the last quarter alone, AT&T, WorldCom and Sprint have all raised consumer

rates. 26 The recent rates were not only substantial- approximately 30% - which is surprising in

such a competitive market as the United States, but they were remarkably similar. Yet, Globe

Telecom knows of no claim that the U.S. carriers were colluding or violating their international

obligations. Similar rate increases are occurring in the U.S. wireless market as well. 27 For the

FCC to condone domestic rate increases, while preventing foreign carriers from effectuating

theirs, would create the appearance of discrimination, possibly invoking claims of a denial of

national treatment.

26 See, e.g., Shawn Young, AT&T, Others Increase Rates As Long-Distance Sales Shrivel, The Wall Street
Journal, Jan. 2, 2003; Andrew Backover, Long-Distance Bills Headed Upward in 2003, USA Today, Dec. 26, 2002.

16

27 See Jesse Drucker, Time's Up for All Those Minutes: Mobile-Phone Plans Get Stingier, The Wall Street
Journal, Feb. 18,2003, at D2 (noting plans of AT&T Wireless, T-Mobile USA and Cingular Wireless are all
reducing number ofrninutes in customer plans).
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VIII. STOPPING PAYMENTS WILL HARM COMPETITION ON THE U.S­
PHILIPPINES ROUTE.

The FCC should also decline AT&T's request because an FCC grant ordering U.S.

carriers to stop payments will hann competition on the U.S.-Philippines route by enabling AT&T

to flout its contract obligations and by allowing AT&T to reverse whipsaw Filipino carriers. If

the FCC grants AT&T's Petition, it will provide AT&T with sufficient negotiating power to

"whipsaw" Filipino carriers, which will hann competition on the U.S.-Philippines route. Were

the FCC to grant AT&T's request to suspend payments to Filipino carriers, it would be

condoning and enabling AT&T's violations of its contractual obligations to make timely

payments of settlements. The U.S. Government should not condone action by U.S. entities

inconsistent with their contractual obligations.

AT&T seeks a Commission order precluding all U.S. carriers from making payments to

the Philippine carriers accused of whipsawing until those carriers restore the companies'

disrupted circuits. 28 Globe Telecom reiterates that it has neither blocked nor threatened to block

AT&T's direct circuits. FCC grant would provide AT&T with far greater leverage in its

negotiations with these Philippine carriers. AT&T could pit one Philippine carrier against

another to obtain rates more favorable than those offered to other international carriers because a

carrier unwilling to accede to AT& demands would face the loss of payments from all U.S.

carriers and possibly business to its competitors who caved to AT&T's rate demands. In fact,

Globe Telecom fears that AT&T withheld its December payment, and failed to pay in February,

to increase its leverage in discussions with Globe Telecom.

28
AT&T Petition at 1.
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Moreover, if AT&T reverse whipsaws Philippine carriers into meeting their rate

demands, AT&T-which already dominates the market for international telecommunications

services-will attain an unfair competitive advantage over other U.S. carriers terminating traffic

in the Philippines. Many U.S. carriers are already contractually obligated to pay the very rates

about which AT&T complains. Because the rates at issue here are not accounting rates, they are

not governed by the international settlements policy. Thus, AT&T is otherwise free to obtain a

lower termination rate from the Philippine carriers than that agreed to by other U.S. carriers.

As noted above, if the FCC assists AT&T in reverse whipsawing Philippine carriers into

terminating their Philippine traffic at lower rates than those offered to other carriers both in the

U.S. and in other parts of the world, this will encourage other carriers to engage in price

arbitrage-routing their traffic to the Philippines through AT&T and away from compliant

carriers- to further distort competition on the route. It will also undermine the NTC decision

requiring non-discriminatory interconnection rates. While the Commission generally encourages

least-cost routing practices that take advantage of price arbitrage opportunities, and, by

increasing competitive pressure in foreign markets, place downward pressure on rates,29 it has

never advocated arbitrage activities on routes where the independent regulator has found the

rates to be reasonable. For example, in authorizing U.S. carriers to offer international call-back

service using an uncompleted call signaling configuration, the FCC prohibited them from

1998 Biennial Regulatory Review-Reform ofthe International Settlements Policy and Associated Filing
Requirements; Regulation ofInternational Accounting Rates, Notice of Proposed Rulemaking, 13 FCC Red 15320,
15334 (1998); International Settlement Rates, Notice of Proposed Rulemaking, 12 FCC Red 6184,6189 (1996),
aff'd sub nom., Cable and Wireless pic v. FCC, 166 F.3d 1224 (D.C. Cir. 1999); Policy Statement on International
Accounting Rate Reform, 11 FCC Red 3146,3149 (1996).
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offering such service in countries that had prohibited "call-back."30 In fact, just last year, the

Commission reiterated that, as a general matter, "it is in the interests of U.S. carriers to act in a

manner consistent with foreign law."3]

IX. THE FCC NEED NOT AFFORD AT&T INTERIM RELIEF.

The Commission should reject AT&T's request for an "immediate stop payment order"

against Globe Telecom.32 Contrary to AT&T's assertions, the circumstances here do not "fully

satisfy the Virginia Petroleum Jobbers Ass 'n v. Federal Power Commission criteria under which

the Commission evaluates requests for interim relief."33 Under Virginia Petroleum, the FCC

examines (I) petitioner's likelihood of success on the merits, (2) the threat of irreparable harm to

petitioner absent grant of interim relief, (3) the degree of injury to others if interim relief is

granted, and (4) whether issuance of an order granting interim relief will further the public

interest. 34 Even if, as AT&T maintains but Globe Telecom disputes, there is a strong likelihood

of success on the merits, consideration of the other Virginia Petroleum criteria requires that

denial of AT&T's request for interim relief.

AT&T will not suffer irreparable harm if the Commission does not issue an immediate

stop payment order against Globe Telecom. First, Globe Telecom continues to terminate the

VIA USA, Ltd., 9 FCC Rcd at 2290. The FCC did so notwithstanding the fact that it had "expressed
steadfast support for call-back as an important alternative calling mechanism that places downward pressure on
above-cost international rates for U.S. consumers." Enforcement ofOther Nations' Prohibitions NPRM, , 3.

31

32

33

34

Enforcement ofOther Nations' Prohibitions NPRM,' 1.

AT&T Petition at 13.

AT&T Petition at 14.

Virginia Petroleum Jobbers Ass'n v. Federal Power Comm 'n, 259 F.2d 921,925 (D.C. CiT. 1958).
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traffic that AT&T hands off to it; therefore, Globe Telecom is not inhibiting AT&T's continued

provision of service on the U.S.-Philippines route and has not placed AT&T at a competitive

disadvantage vis-a.-vis other U.S. carriers providing service on this route. Second, AT&T has

been and continues to withhold payments from Globe Telecom. AT&T is not paying the higher

interconnection rates at issue here. Indeed, AT&T is not paying at all for switched voice

termination by Globe Telecom. Third, even if AT&T were paying the higher rates about which

it complains, AT&T already has increased the rates that it charges consumers for calls to the

Philippines.35

Moreover, another factor weighs against grant of interim relief. If the FCC grants interim

relief, such action will harm Globe Telecom and other Filipino carriers, which rely on revenues

from international termination services to operate their networks. In view of the fact that the

denial of interim relief against Globe Telecom will cause no irreparable harm to AT&T but the

grant of such relief would cause great harm to Globe Telecom, Globe urges the Commission to

deny AT&T's request for an immediate stop payment.

As noted, AT&T has already raised consumer rates on the Philippines route, possibly in

anticipation ofpaying the increased termination rates, so U.S. consumers are already paying an

increased collection rate. But the $.21 cents that AT&T is already charging U.S. fixed line

consumers and US $.29 that it is charging wireless consumers for calls to the Philippines

compares well to neighboring countries. Current AT&T collection rates, per minute, to India are

35 See below.
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$0.42; to Indonesia $0.36; Thailand $0.27, and Vietnam $0.67.36 Because the threatened "injury"

to U.S. consumers AT&T claims justifies an order to stop payments to Filipino carriers has

already come to pass, the FCC is not justified in taking such a drastic measure.

In fact, as noted above, most of the other countries in the world have accepted Globe

Telecom's new termination rates to the Philippines. Analyzed carefully, what AT&T seeks to do,

in effect, is to have the FCC elevate it into the status of a preferred wholesale voice provider for

the rest of the world, to the detriment of non-U.S. carriers who have agreed to the new rates with

Globe. Other countries' governments cannot support an anti-competitive approach.

X. CONCLUSION

For the reasons set forth above, Globe Telecom respectfully requests that the

Commission deny AT&T's Petition. If the FCC acts in this matter at all, it should order AT&T

to pay its Filipino correspondents immediately all receivable sums outstanding, including the

approximately US $3.8 million due Globe Telecom for January through September 2002 traffic,

and the remaining US $10 million, consistent with the terms of AT&T's contractual obligations.

Respectfully submitted,

Globe Telecom

By: ~
Patricia J. Paoletta
Suzanne Yelen
Jennifer D. Hindin
Heather O. Dixon
WILEY REIN & FIELDING LLP
1776 K Street, NW

36 See www.shop.att.com/ojJer/O. 15275,service=international*portal=shopatt*ojJer=shop -... 2/20/2003
(click on AT&T AnyHour International Savings Plan to locate drop box for particular country) (last visited Feb. 20,
2003).
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bmjll('~~e~, ~lIhsidjJril'S, rdalld t'llli,it'~. en) o:hl.'l' PT::, lIT \;[111 ""'l·t,

for ('\1uiviI!entscr\'ic('s. '

h) I'lcr!. I' pricil1~ 5h;111 Illlt he ;ll~llv.ed III gl'I);:ral. :~ (h:irgc ",'ill h~
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eonlpclitiv~ p?Jil)'. In gener(ll, (\ ch;lI'gc 'lm be considered 10 he
<lbovc competitive paril)' whell lhe elll)r~~ for lnterconneci $.:rviccs
j:- highn Ihal1lhe Jnilrkt'l pric~ of 01 Retail $rr'l'\CC ~uprljcd u~ing (It:it
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AN ACT TO PROMOTE AND GOVERN THE DEVELOPMENT OF PHILIPPINE TELECOMMUNICATIONS AND THE
DELIVERY OF PUBLIC TELECOMMUNICATIONS SERVICES

Be it enacted by the Senate and House of Representatives of the Philippines in Congress assembled.

ARTICLE I. GENERAL PROVISIONS

SECTION 1. Short Title - This Act shall be known as the "Public Telecommunications Policy Act of the Philippines."

SEC. 2. Scope and Application - This Act shall apply to all public telecommunications entities in the Philippines.

SEC. 3. Definitions and Interpretations - For purposes of this Act, the following terms shall be used:

a) Telecommunications - any process which enables a telecommunications entity to relay and receive voice, data, electronic
messages, written or printed matter, fixed or moving pictures, words, music or visible or audible signals or any control signals of
any design and for any purpose by wire, radio or other electromagnetic, spectral, optical or technological means.

b) Public telecommunications entity - any person, firm, partnership or corporation, government or private, engaged in the provision
of telecommunications services to the public for compensation.

c) Broadcasting - an undertaking the object of which is to transmit over-the-air commercial radio or television messages for
reception of a broad audience in a geographic area.

d) Franchise - a privilege conferred upon a telecommunications entity by Congress, authorizing that entity to engage in a certain
type of telecommunications service.

e) Local exchange operator - an entity prOViding transmission and SWitching of telecommunications services, primarily but not
limited to voice-to-voice service, in a geographic area anywhere in the Philippines.

f) Inter-exchange carrier - an entity, sometimes referred to as carrier's carrier or national backbone network operator, authorized to
install, own and operate facilities which connect local exchanges within the Philippines and to engage in the business of inter­
exchange national long distance services.

g) International carrier - an entity primarily engaged in the business of prOViding transmission and switching of any
telecommunications service between the Philippines and any other point of the world to which it has an existing correspondent or
prospective interconnection agreements.

h) Value-added service provider (VAS) - an entity which relying on the transmission, switching and local distribution facilities of the
local exchange and inter-exchange operators, and overseas carriers, offers enhanced services beyond those ordinarily provided
for by such carriers.

i) Public toll calling station - a non-exclusive facility at which the public may, by the payment of appropriate fees, place as well as
receive telephone calls and/or telegrams or other messages.
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j) Mobile radio telephone system - a wide area mobile, radio telephone system with its own switch, base stations and transmission
facilities capable of providing high capacity mobile telecommunications by utilizing radio frequencies.

k) Interconnection - the linkage, by wire, radio, satellite or other means, of two or more eXisting telecommunications carriers or
operators with one another for the purpose of allowing or enabling the subscribers of one carrier or operator to access or reach
the subscribers of the other carriers or operators.

ARTICLE II. POLICY AND OBJECTIVES

SEC. 4. Declaration of National Policy - Telecommunications is essential to the economic development, integrity and security of
the Philippines, and as such shall be developed and administered as to safeguard, enrich and strengthen the economic, cultural,
social and political fabric of the Philippines. The growth and development of telecommunications services shall be pursued in
accordance with the following policies:

a) A fundamental objective of government is to develop and maintain a viable, efficient, reliable and universal telecommunication
infrastructure using the best available and affordable technologies, as a vital tool to nation building and development;

b) The expansion of the telecommunications network shall give priority to improving and extending basic services to areas not yet
served. For this purpose, government shall promote a fair, efficient and responsive market to stimulate growth and development of
the telecommunications facilities and services, with emphasis on the accessibility by persons to basic services in unserved and
underserved areas of affordable rates;

c) The radio frequency spectrum is a scarce public resource that shall be administered in the public interest and in accordance
with international agreements and conventions to which the Philippines is a party and granted to the best qualified. The
government shall allocate the spectrum to service providers who will use it efficiently and effectively to meet public demand for
telecommunications service and may avail of new and cost effective technologies in the use of methods for its utilization;

d) Rates and tariff charges shall be fair, just and reasonable and for this purpose, the regulatory body shall develop tariff
structures based on socioeconomic factors and on financial, technical and commercial criteria as measures to ensure a fair rate of
return as a tool to ensure economic and social development;

e) Public telecommunications services shall be provided by private enterprises. The private sector shall be the engine of rapid and
efficient growth in the telecommunications industry;

f) A healthy competitive environment shall be fostered, one in which telecommunications carriers are free to make business
decisions and to interact with one another in providing telecommunications services, with the end in view of encouraging their
financial viability while maintaining affordable rates;

g) A fair and reasonable interconnection of facilities of authorized public network operators and other providers of
telecommunications services is necessary in order to achieve a viable, efficient, reliable and universal telecommunications
services;

h) The government shall give all the assistance and encouragement to Philippine international carriers in order to establish
interconnection with other countries so as to provide access to international communications highways on a competitive basis;

i) For efficiency, practicability, and convenience, but with due regard to the observance of due process at all times. regulation of
telecommunications entities shall rely principally on an administrative process that is stable;lransparent and fair. giVing due
emphasis to technical, legal, economic and financial considerations;

j) No single franchise shall authorize an entity to engage in both telecommunications and broadcasting, either through the
airwaves or by cable;

k) Ownership of pUblic telecommunications entities to as wide a number of people as possible, preferably to its customers, in
order to encourage efficiency and public accountability and to tap personal savings shall be encouraged;

(I) The development of a domestic telecommunications manufacturing industry to meet the needs of the Philippines and to take
advantage of export opportunities shall be promoted without preventing, deterring or hampering the goal of full universal service;
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m) Human resources skills and capabilities must be harnessed and improved to sustain the growth and the development of
telecommunications under a fast changing telecommunications environment.

ARTICLE III. ADMINISTRATION

SEC. 5. Responsibilities ofthe National Telecommunications Commission. - The National Telecommunications Commission
(Commission) shall be the principal administrator of this Act and as such shall take the necessary measures to implement the
policies and objectives set forth in this Act. Accordingly, in addition to its existing functions, the Commission shall be responsible
for the following:

a) Adopt an administrative process which would facilitate the entry of qualified service providers and adopt a pricing policy which
would generate sufficient returns to encourage them to provide basic telecommunications services in unserved and underserved
areas;

b) Ensure quality, safety, reliability, security, compatibility and inter-operability of telecommunications facilities and services in
conformity with standards and specifications set by international radio and telecommunications organizations to which the
Philippines is a signatory;

c) Mandate a fair and reasonable interconnection of facilities of authorized public network operators and other providers of
telecommunications services through appropriate modalities of interconnection and at a reasonable and fair level of charges
make provision for the cross subsidy to unprofitable local exchange service areas so as to promote telephone density and provide
the most extensive access to basic telecommunications services available at affordable rates to the public;

d) Foster fair and efficient market conduct through, but not limited to, the protection of telecommunications entities from unfair
trade practices of other carriers;

e) Promote consumers welfare by facilitating access to telecommunications services whose infrastructure and network must be
geared towards the needs of individual and business users;

f) Protect consumers against misuse of telecommunications entity's monopoly or quasi-monopolistic powers by but not limited to
the investigation of complaints and exacting compliance with service standards from such entity; and

g) In the exercise of its regulatory powers, continue to impose such fees and charges as may be necessary to cover reasonable
costs and expenses for the regulation and supervision of the operations of telecommunications entities.

SEC. 6. Responsibilities of and Limitations to Department Powers. - The Department of Transportation and Communications
(Department) shall not exercise any power which will tend to influence or effect a review or a modification of the Commission's
quasi-judicial functions.

In coordination with the Commission, however, the Department shall, in accordance with the policies enunciated in this Act, be
responsible for:

a) the development and maintenance of a long-term strategic national development plan for telecommunications to serve as a
guide to the industry and potential investors as well as to the Commission;

b) the coordination of research and development activities in government with the work of other institutions in the field of
telecommunications;

c) the representation and promotion of Philippine interests in international bodies, and the negotiation of the nation's rights and
obligations in international telecommunications matters; and

d) the operation of a national consultative forum to facilitate interaction amongst the telecommunications industries, user groups,
academic and research institutions in the airing and resolution of important issues in the field of communications.
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SEC. 7. Categories of Telecommunications Entities. - A telecommunications entity shall be authorized to operate in one or more of
the telecommunications categories mentioned in this Act provided each category is covered by its franchise.

SEC. 8. Local Exchange Operator. - A local exchange operator shall:

a) provide universal basic telephone service to all subscribers who applied for such service, within a reasonable period and at
such standards as may be prescribed by the Commission and at such tariff as to sufficiently give it a fair return on its investments.

b) be protected from uncompensated bypass or overlapping operations of other telecommunications entities in need of physical
links or connections to its customers in the area except when it is unable to provide, within a reasonable period of time and at
desired standard, the interconnection arrangements required by such entities.

c) have the first option to provide pay telephone services or public calling stations in the area covered by its network.

d) be entitled to a fair and equitable revenue sharing arrangement with the inter-exchange carrier or such other carriers connected
to its basic network.

SEC. 9. Inter-Exchange Carrier. - The number of entities allowed to provide inter-exchange national long distance services may
be limited, but as a matter of policy, where it is economically viable, at least two (2) carriers, shall be authorized: Provided,
however, That a local exchange carrier shall not be restricted from operating its own inter-exchange carrier service if its viability is
dependent thereto. Such inter-exchange carrier shall have the following obligations:

a) It shall interconnect with other networks in the same category and with local exchange carriers or other telecommunications
entities, upon application and within a reasonable time period, and under fair and reasonable level of charges, in order that
domestic and international long distance services are made possible; and

b) It shall have the right to establish and operate its own tandem switching facilities to which international calls or overseas
carriers have to course their messages or signals.

SEC. 10. International Carrier. - Only entities which will provide local exchange services and can demonstrably show technical
and financial capability to install and operate an international gateway facility shall be allowed to operate as an international
carrier.

The entity so allowed shall be required to produce a firm correspondent or interconnection relationships with major overseas
telecommunications authorities or carriers within one (1) year from the grant of the authority.

The international carrier shall also comply with its obligation to provide the local exchange service in unserved or undeserved
areas within three (3) years from the grant of the authority as required by existing regulations: Provided, however, That said
carriers shall be deemed to have complied with the said obligation in the event it allows an affiliate thereof to assume such
obligation and who complies therewith.

Failure to comply with the above obligations shall be a cause to cancel its authority or permit to operate as an international carrier.

SEC. 11. Value-added Service Provider. - Provided that it does not put its own network, a VA€ provider need not secure a
franchise. A VAS provider shall be allowed to competitively offer its services andlor expertise, and lease or rent
telecommunications equipment and facilities necessary to provide such specialized services, in the domestic andlor international
market in accordance with network compatibility.

Telecommunications entities may provide VAS, subject to the additional requirements that:

a) prior approval of the Commission is secured to ensure that such VAS offerings are not cross-subsidized from the proceeds of
their utility operations;

b) other providers of VAS are not discriminated against in rates nor denied equitable access to their facilities; and
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SEC. 12. Mobile Radio Services. - In a local telephone exchange area, more than one duly enfranchised provider of mobile radio
services, distinct and separate from the local exchange carrier, may be allowed to operate. However, such entities shall secure
prior authority from the Commission and, in addition, comply with the conditions imposed on VAS and with the norms on radio
frequency spectrum utilization.

The operator of a mobile radio telephone system shall comply with its obligations to provide local exchange service in unserved
and undeserved areas in accordance with existing regulations. Failure to comply with this obligation within three (3) years from the
grant of the authority shall be a cause to cancel its authority or permit to operate a mobile radio telephone system.

SEC. 13. Radio Paging Services. - Duly enfranchised radio paging services involving either voice or data messages, shall be
allowed to compete freely in rates, number of operators, or variety of operating modalities, subject only to the norms on radio
frequency spectrum utilization.

ARTICLE V. OTHER SERVICES AND FACILITIES

SEC. 14. Customer Premises Equipment. - Telecommunications subscribers shall be allowed to use within their premises terminal
equipment, such as telephone, PABX, facsimile, data, record, message and other special-purpose or multi-function
telecommunication terminal equipment intended for such connection: Provided, That the equipment is type-approved by the
Commission.

SEC. 15. Radio Frequency Spectrum. - The radio frequency spectrum allocation and assignment shall be subject to periodic
review. The use thereof shall be subject to reasonable spectrum user fees. Where demand for specific frequencies exceed
availability, the Commission shall hold open tenders for the same and ensure wider access to this limited resource.

ARTICLE VI. FRANCHISE, RATES AND REVENUE DETERMINATION

SEC. 16. Franchise. - No person shall commence or conduct the business of being a public telecommunications entity without first
obtaining a franchise.

The Commission, in granting a Certificate of Public Convenience and Necessity (CPCN), may impose such conditions as to
duration and termination of the privilege, concession, or standard or technical aspects of the equipment, rates, or service, not
contrary to the terms of the franchise. In no case, however, shall the CPCN be shorter than five (5) years, nor longer than the life
of the franchise. A CPCN expiring at the same time as the franchise shall be deemed to have been renewed for the same term if
the franchise itself is also renewed or extended.

Expansion and financing of network and services, utilizing equipment compatible with or homologous to existing or preViously
approved plant and facilities, in order to service additional demand in the same areas where the previously approved network and
services have been installed, shall not require any approval by the Commission.

The upgrading of eXisting plant and network facilities including the financing thereof, for the purpose of retiring or replacing
obsolete or outmoded equipment with state of the art equipment and technology in order to improve the quality or grade of service
being rendered to the public within the same areas covered by the existing plant and facilities previously approved, shall likewise
not require the approval of the Commission.

The Commission, however, shall not grant a subsequent CPCN for another segment of serviCe or extend the area service
coverage of an entity which has failed to satisfactorily comply with its commitments to the Commission to provide a particular
service in the original area coverage under an earlier authorization.

SEC. 17. Rates and Tariffs. - The Commission shall establish rates and tariffs which are fair and reasonable and which provide for
the economic viability of telecommunications entities and a fair return on their investments considering the prevailing cost of
capital in the domestic and international markets.

The Commission shall exempt any specific telecommunications service from its rate or tariff regulations if the service has sufficient
competition to ensure fair and reasonable rates or tariffs. The Commission shall, however, retain its residual powers to regulate
rates or tariffs when ruinous competition results or when a monopoly or a cartel or combination in restraint of free competition
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exists and the rates or tariffs are distorted or unable to function freely and the public is adversely affected. In such cases, the
Commission shall either establish a floor or ceiling on the rates or tariffs.

SEC. 18. Access Charge/Revenue Sharing. - The access chargelrevenue sharing arrangements between all interconnecting
carriers shall be negotiated between the parties and the agreement between the parties shall be submitted to the Commission. In
the event the parties fail to agree thereon within a reasonable period of time, the dispute shall be submitted to the Commission for
resolution.

In adopting or approving an access charge formula or revenue sharing agreement between two or more carriers, particularly, but
not limited to a local exchange, interconnecting with a mobile radio, inter-exchange long distance carrier, or international carrier,
the Commission shall ensure equity, reciprocity and fairness among the parties concerned. In so approving the rates for
interconnection between the telecommunications carriers, the Commission shall take into consideration the costs of the facilities
needed to complete the interconnection, the need to provide the cross-subsidy to local exchange carriers to enable them to fulfill
the primary national objective of increasing telephone density in the country and assure a rate of return on the total local
network investment that is at parity with those earned by other segments of the telecommunications industry: Provided, That
international carriers and mobile radio operators which are mandated to provide local exchange services, shall not be exempt
the requirement to provide the cross-subsidy, when they interconnect with the local exchanges of other carriers. Provided, further,
That the local exchanges which they will additionally operate shall equally be entitled to the cross-subsidy from other international
carriers, mobile radio operators, or inter-exchange carriers interconnecting with them.

SEC. 19. Uniform System of Accounts. - The Commission shall require telecommunications entities to set up a uniform system of
accounts which shall be one of the bases in establishing rates and tariffs. Where a single entity spans more than one category of
telecommunications service, a separate book of accounts shall be maintained for each category or specialized classification.

ARTICLE VII. RIGHTS OF TELECOMMUNICATIONS USERS

SEC. 20. Rights of End Users. - The user of telecommunications service shall have the following basic rights:

a) Entitlement of utility service which is non-discriminatory reliable and conforming with minimum standards set by the
Commission;

b) Right to be given the first single-line telephone connection or the first party-line connection within two (2) months of application
for service, against deposit, or within three (3) months after targeted commencement of service in the barangay concerned per the
original schedule of service expansion approved by the Commission, whichever deadline comes later;

c) Regular, timely and accurate billing, courteous and efficient service at utility business offices and by utility company personnel;
and

d) Thorough and prompt investigation of, and action upon complaints. The utility shall endeavor to allow complaints to be received
over the telephone and shall keep a record of all written or phoned-in complaints.

ARTICLE VIII. TELECOMMUNICATIONS DEVELOPMENT

SEC. 21. Public Ownership. - In compliance with the Constitutional mandate to democratize ownership of public utilities, all
telecommunications entities with regulated types of services shall make a bonafide public offering through the stock exchanges of
at least thirty percent (30%) of its aggregate common stocks within a period of five (5) years from effectivity 01 this Act or the
entity's first start of commercial operations, whichever date is later. The public offering shall oomply with the rules and regulations
of the Securities and Exchange Commission.

SEC. 22. Privatization of Existing Facilities. - The Department shall, within three (3) years from effectivity of this Act, privatize all
telecommunications facilities currently owned andlor operated by the government for public use, plus those facilities currently
being planned under various bilateral funding arrangements. Unless otherwise authorized by law, privatization of
telecommunications facilities as well as construction of telephone infrastructure shall be made through public bidding.

SEC. 23. Equality of Treatment in the Telecommunications Industry. - Any advantage, favor, privilege, exemption, or immunity
granted under existing franchises, or may hereafter be granted, shall ipso facto become part of previously granted
telecommunications franchises and shall be accorded immediately and unconditionally to the grantees of such franchises:
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Provided, however, That the foregoing shall neither apply to nor affect provisions of telecommunications franchises concerning
territory covered by the franchise, the life span of the franchise, or the type of service authorized by the franchise.

ARTICLE IX. FINAL PROVISIONS

SEC. 24. Transitory Provision. - All telecommunications services deregulated hereby and which are operating at the effectiVity of
this Act, may continue to have their rates and tariffs approved by the Commission until the end of the calendar year of the
effectivity of this Act.

Existing franchises that are not operating or without pending applications for certificates of public convenience at the time of
effectivity of this Act are deemed revoked.

All interconnection agreements previously entered into between telecommunications carriers shall remain in full force and effect
but the parties shall, within six (6) months from the effectivity of this Act, review their access charging/revenue sharing formula and
submit to the Commission an amendment thereof, if necessary, in order to comply with the guidelines on the access
charginglrevenue sharing formula contained in Section 18 of this Act.

SEC. 25. Separability Clause. - Any portion or provisions of this Act that may be declared unconstitutional or invalid shall not have
the effect of nullifying other portions or provisions hereof as long as such remaining portions or provisions can still subsist and be
given effect in their entirely.

SEC. 26. Repealing Clause - All laws, ordinances, rules, regulations and other issuances of parts thereof, which are inconsistent
with this Act are hereby repealed or modified accordingly.

SEC. 27. Effectivity Clause - This Act shall take effect fifteen (15) days from the date of its publication in at least two (2)
newspapers of general circulation.

Approved: March 1, 1995

(SGD). FIDEL V. RAMOS
President of the Philippines
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GWBE
TELECOM

14 Ftb(\l.;lry 2003

AT&T
412 Mount Kemble Avenue
Morristown, New Jersey

Attention

Dear Ms Dalley,

MR. MARK Mll..LER
Region:>.l Du¢ctor
Asia Pacific Rout¢

MS. JOY DALLEY
Route Manager

Thank you for your letters of 07 February 2003 end II Ftbruary 2003. We take thil; oppoI1Unity to n:spond
to both leners and clarify our position relative to the stllte of our relationship IoVith A r & T.

At the outset, we clarify tbat to date AT &T continuc~ to pass traffic through the duect circuits bct .....een
Globe and AT & T. We have never threatened to block you, and neither b3ve '>Ie prohibited you from
sending traffic through our drcuits. We, did, however, request you to refram from sending traffie to us if
you arc not amenable to the meW termination rates so as to prevent the build-up ofrl~,eivables from you thilt
may be disputed at a later date. We believe that we are and remain ill complianct: with the Order of the
NatioDll1 Telecommunications Commission dated 7 Febmary 2003, which among others stales;

"J Philippine lelecommlJnicariml earners witli exisn'llg and effective a.sreeml!nt.i wirh
foreign telecommlmicariOllS carriers rdative 10 rerminarioll rates shall comply Wilh the
rerms thereof. specifically in mainlQining the flow of traffic in and berwf(m circuits and
faciliries covered by such agreemenr.~.

2. Philippine telecommunication calners wllhour existing and effecllve agreemclllS
rel'lIive to tcrmillan'oll rales ol'e encouraged. as .Slated in 1he Order ofJL:lIuary 31,2003,
to negoriare alld conclude agreemenrs Pending allY C01l(.:lusioll, Ihc parril·.\· may agree on
provisionaUinrerim DrT(lngtlments for conrinuity ofservice. ..

Please note th3t the rate agreement between us expired lllSt 31 January 2003. We .had notified you 3S early
as 26 December 2002, or some five (5) weeks prior to the expiration of the agreement, of our new
tcnnination rateli to the Phjlippio~s. At the meeting between ourselves and H.-presemativcs ofAT & T ~( the
PTC last 20 January 2003, WI: cxplained ro you the context of PhihppiDe lermiJution filtes ami why we
believed that our rates .....ere reasonable and appropriate. Our position 00 the matu:r has been accepted by
more than 27 carriers worldwide. all of which have accepted our new termination fates.

DeSpite repeated follow-up with AT & T 1cadiDg all the way up to the 31 Jaouary 2003 expiration d3tC, AT
& T simply turned down our proposal without. bowevllr, making any couDterp:oposal whether for new
rateS or for interim rates. We took this. tht:refore, as an indication of your unwiHillgIless to negotiate a new
filte. This prompted us to take rwo steps: firsr. to prevent future traffic beillg di!puted, we rcquested that
you refrain from sending tr.lffic to us iD the absence of lIny agreement on 3n effcetlve rate for your traffic to
us; aod second, effective 01 February 2003, we ceased to terminate your traffic d(srioed for networks other
t.h:m Globe's. With rcspect to the lattu acrioD., you also know thai access chArge!. for traffic from Globc's
internariooa1 gatcway (which a~LS like a transit or wholesale provider) to other Philippine earnerS llad

Globe Telecom Plaza. PioJ1eer comer l....bdison Sucer•. 1552 Mandaluyong. elly. PhIlippines
p.O. Box ,M..()73 MPO. Mandalu~'on~ Municipal Bld~., 1501 Mal\d&luyon~ Ciy.. rhi1ippJne~

Tel. Nos. (632) 730·2000 • Fllx: (632) 739·2000 • Telc:x: 4019<J OPRNS PM



mcreOlsed 10 USD 0.12 per mmme (for local exchanges) 311d USD 0.16 per nUJ1ute (for mobile nerworks)
effecnvc 01 Febnlary 2.003. 1.1\.:e inlcrn31iuDlii g.lh:ways in 27 other foreign counUles, our Internatiunal
gateway agreed to these new termination utes 10 Philippine networks We \Wuuld ha\ie Incurred bub~t8ntiill

losses had we cODllnued to pass your u3ffiC destined for other Philippine local eKchanges and mohile
oenuorks after 31 January 2003 without your agreement 10 the new H:rm.iWllion rat,;$ to these Phihppin(
networks. However, we did, and we cononuc to, termin:lte your traffic destined for the Globe nerwork, :lIld
you continue to pass traffic to our network through our duec! circuns despite our requ~sl.

It was in fact only with your II Febru.1TY 2003 IettGr that you fllst indicated 11 counter-proposal and 11

wilh.ngJ:1cSS to come to an interim arrangement for traffic pendmg negotiations. Ths lener comes on the
back of the 07 February 2003 Order of our Nalloo.al Telecommunication.,; Commission (NTe) aforeljuoted.
and only after you had rued Wilh your Federal Commurucations Commission a petition seeking to halt nil
payments to us.

On the back of all of this, you had committed to pay your payables to us m the amOult of USD 3.5 Million
out of a total payable of USD 13.5 Milhon (Teprc:-cnting partial settlement of payables for Augusl to
September 2002 accoUDts) as far b;lck ;IS December 2002, nnd again on 04 February 2003. Both deadlines
passed without your remitting p3ymeot 00 the same. To our minds, you app;lrently withheld these P:lyments
to give you an undue ndv;unage in you negotiations with us and added IGverage in your petition with your
Federal CommUllieations Commission (FCC) seeking to halt Ill! payments to us.

All the foregoing indicate to us that you are unwillwg to negotiate, or at least unwillillg to ncgotiate with us
on a level playing field.

That Donuithstandmg, and even as we flDd your counterproposal of rates ofUSD 0.(.(,5 (1.EC-tenninatin~)

and USD 0.10 (mobile-terminating) unacceplable as being without any reasonable bam, now that you have
flWllly indicllted a willingness to negotiate we would be most willing to engage in dlseussions with you to
again cxplain the basis of our proposed rates. Such discussions, however, must take irllo context the petition
you h.ave fiJcd with your FCC seeking to halt all paymentS to us. In the S:lrne vein., while we would be most
willing to consider an interim arrangcmcot as we continue our discussioos on a new termination ralc, we
believe that this becomes dlfficult in tb<: conl<:xt ofyout current request to YOllr regulator seeking to halt all
payments to us.

To nonetheless move forward, we propose the following:

(1) Since you continued to pass traffic to our networks d<:spiTe our request to )'nu not 10 do so mtbe
absence of an effective rate, and given the lack of any counterproposal from you up to 11 February
2003, all traffic passed to us from the period 01 February 2003 and up to II February 2003 will be
charged at the rates stated in our lener of 26 December 2002 to you.

(2) As an interim arrangement, all traffic passed nfter 11 February 2003 will he charged lit the r:lte:­
stated ill our IcUtr of 26 December 2002 unkss and until we both agrce ,)!berwis<:. Should any
subsequent agreement between us inlheatc other rilles for !lame passed p110r to the date of tbnt
subsequtnt ;agreement, we will both make the appropriate adjustments in OUI settlements.

(3) You will promptly mak.e l<:!Dinance of all your pay;ables within thrcc; (3) Philippine banking days
of your receipt o( this letter. Moreover, you 'Ilr'iJ] continue to Temit payment to us for all payables.
including any which Tn3y be incurred pursuant to items (1) nnd (2) above, as they fall due

Tbe foregoil1g are designed 10 restore order and panty in ow: relations and tllerefore provide both of us with
a suiUlble basis for ~ood f:l\th negotiations going forward. Again. we reHerate tbat ",hile we are willing In

good faitb to come to the ~ble and negotiate with you, we believe it best if such negotiations ale not
complicated by threats of withholding senlemeots peDdin\; the completion of such ne~Ot:lallons.



Fin3Uy, we llre advised that the SlOp payll1cn! order you ~cck, If IS~llCd, m.ay ~over pa~1 payables as well
payments for UilmC you rnny pass \0 us after such an oruer has bccn issued \\Allie y)u are, of course, well
within your rights to pctlllon your regulalor for whatever remedies you feel nre just under the
circumstaDCes (as we are within our rights to suk the appropnatc acnon from our lC;gulator~ as well) our
conrinuing 10 aecepl your traffic despite such a SlOp payment order, if issued, ,,"ould expose us to an
unm;eess",ry nsk of receivables without any assurance of paymenl. Nothing ill thc aforequoled Ord~r of our
NTC d3ted 07 febru:uy 2003. nor in law, rcquiJes us to render service to you (or to my party) without any
asSur;o.DCe of prompt payment. Morco"c:r, under Article 6 of our ITSA, "]Vutwith.uondlng any other
provision of rhiJ Agreement. ifa parry jails 10 pay a ncr balance due in accurdallce .... Itn sub-paragraph 5b
... and ,Sucn default cOrlIinlies fur a period of m lea.tt ~i.xry (60) days. the non-breaching parry m<lY· ar irs
oprion and after providing rhirty (30) days' wrirt€11 nOila to the defaulting party, (a) restrict, suspend or
terminate irs own partIcipation in rhe services covered hereby. and the non-breaching party shall hI:'
released from Its obliganons unda rhi.~ Agreeme'll until any balance due is paid x x x (b) llanale only call~
thar are billed 10 irs own i:USJOmers, rewi" all the reVClllJCS. and continue such pr,lclice linlif payment oj
any out.lIanding balance due hl1~ been made x.x x .. The foregoing, we believe, ilf plies to both yuur pa~1
payables 10 us _ incurred well before ,he filing of your current petition with the FCC - nnd any future

payables you may incur.

We hope that we have made: our position on this rnnner clear

Very truly yours.

~
GlL B. GENIO
Head, Wircline Busine~s

Copy furnished:

MfL MICHAEL BEHRENS
AT &. T Inter03lional Law

OfCounscl
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REPUBLIC OF THE PHILIPPINES
DEPARTMENT OF TRANSPORTATION AND COMMUNICATIONS
NATIONAL TELECOMMUNICATIONS COMMISSION
BIR Road, East Triangle, Dilimen, Quezon City

February 07,2003

MEMORAJ"oo,1J>UM ORDER

Philippine Long Distlmcc Telephone Com1"'ny (FLUI)
SMART CornmuniCllti011$ Inc. .
GLOBE Tdec.om Inc.
Bayan Telecommunications Inc.
Other Public Telecommuniclltiofl~Entities (PTEs) similarly sitwlted

SUBJECT: NTC Memorandum Order dared January 31, 2003 re: M2intaining
SUNS Quo of existing communication, cireuitsin the interut of public
scmcc and national welfare.

In response to the Order of this Commission dllteo 31 JanULry 2003, liS duly enfranchised and
authorized ,uvice providers in the PhiJippi.ne~, yvu made tepresentAti~)nS and commitments
befott tbeCommissivn, to :JWlIYS ma.inwn )'our \:oln;nunication circWlll <lpen and ensure DO
disruption of service. You llllve likewise informed the Com.rnist'ion that in keeping with
intc.macivnal practice, national laws and con1JJ)crei:.l1 sgIcemcn'll. you ~h.n protect and
promote your interest to negotiate mutuall)' agreed international termination rates with other
fortign lIdministrations.

;

Further, the Commission is informed that liS of this date, you have arrived at II number of
bilateral agreementsI arrangements for the increase in termination ~tel\, with operating foreign
administntions. 'While two, three: or four adJl1ifli~ulltioCl!l have: 1Iot agreed on the increased
tennination rates, negotiations arc on-going. .

As shown, Philippine termination rates.. even at incICll.sed rates, are still well below the FCC
bencbma.rk rate of US$.19/minu1e for low middle income economies. sucb as the
Philippines. It is aho shown that these tates att low compared with lTU suggested
target settlement rates for e<>untries with tde.density between 1 to S telephones per 100
population which is USS.238 per minute.

1



,.:'

WHEREFORE, with YO\l! commitment and pJrsuant to the mamate to give llssi.<t:mce and
encou.mgemcnt to Philippine international carriers to establish "intettunnecoon with othor
countries so as to provide llccess to intcrnational comm\lnic:atioM highways 011 competitive
basis, the NatiozW Te1ecomrounic:ations Commission (NTC) hereby A?'vffiNDS it~ Order
dated 31 ]an\:W} 2003 ",·itlllespect to tho; tcrrnin2uon rates, as follows:

1. Philippine te1ecornmuni~tion carriers with eXlsnng and effective
agreements with foreign le1e<:omm\lnkation Clll"riers rl:htive to t:erminlltion
Dtes shall comply with the terms thertof, spedfl~a~y in maintaining the
flow of trllffic in and between cir~uits lind facilities covered by such
~ement:s;and

2. Philippine telecommunication earners ",ithout existing and effective
agreements relative to termination r.ates arc enco~gcd, liS stated in the
Order ofJanuar}' 31, 2003, to negoWite and condude llgreements. Pending
any conclusion, the patties may "'glee on provisional/interim arrangementll
for cootinuiry of service. "'

nus DIder is il;sued with II warning that the Commission shall exact obse.rvaoce of yow:
u:sponsibilities as a public service provider. to include that of keeping open yow:
c:ommuni«tion circuits to promote PUBLIC Sp:RVJCE AND NATIONAL WELFARE
and maintain level playing field in the conduct (1f yOUl operations. L\U other interconne~on
issues/concctnS relative to the tumination rates, such l\S access charges, shll1l be addressed
accordingly in the conte:w;t of ttU! memorandum in compJilltice with the interconnection
mandllt~

FOR COMPLIANCE.

~JE

~
Conmu.f~" ();+1~

KAT N G. HECETA JORGE Y. SARMIENTO
D uty Commissioner Deputy Com:nissioner

Copy furnished: The E:<C"Cutive Sccetary, Maltcaiiang
The S«:retu'y, Dept. ofTnmJpOffllbOn and Communkttions

A tm: Vndersecre tary Virgilio L. Pens "
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